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THE QUESTION PRESENTED 


| Did the District of Columbia Tax Court err by holding 
that appellant is liable to a tax on the earnings, profits or 
surplus, other than paid-in surplus, distributed to it during 
the taxable year of 1958, by the liquidating corporation, 
which said surplus was earned and accumulated by the liqui- 


dating corporation prior to January 1, 1939? 
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I 
JURISDICTIONAL STATEMENT 


This is an appeal from a decision of the District of Co- 
| Jumbia Tax Court dated February 7, 1968, concluding that 
| appellant was liable for an income tax on earnings, profits 

and surplus earned and accumulated by a corporation prior 
| to the effective date of the first income tax law of the Dis- 


2 


trict of Columbia. (App. 4) A petition for review was 
filed March 1, 1968. (App. 1) Jurisdiction of this Court 
is invoked under the Title 47, Section 2404 of the District 
of Columbia Code, 1967, edition. 


0 
STATEMENT OF THE CASE 


Appellant in both cases here consolidated is trustee of 
trusts created under the will of Malcolm G. Gibbs, deceased ; 
one for the benefit of Angela Gloria Gibbs (Case No. 21811) 
and the other for the benefit of Henry Foote Gibbs, Jr. 
(Case No. 21812). The facts, tax deficiency amounts of 
corpus, and income of both trusts are identical. For this 
reason the two cases have been consolidated and in this 
brief will be referred to by appellant as one case. 


The trusts owned capital stock of Stockwood Investment 
Company, a corporation, which had a substantial earned 
surplus, most of which had been earned by the corporation 


prior to January 1, 1939 (effective date of first income tax 
statute for the District of Columbia). A plan of complete 
liquidation was adopted and completed by the Stockwood 
Company. All its assets were distributed to its stockhold- 
ers by way of three separate distributions in the taxable 
years of 1958, 1959 and 1960. 


The total amount distributed to each trust in 1958 in the 
instant matter was $757,939.05, which consisted of earnings, 
profits and surplus earned and accumulated by the Stock- 
wood Company. Of that amount $520,403.29 represented 
earnings, profits and surplus of the Company earned and 
accumulated prior to January 1, 1939. The balance 
($237,535.76) was earned and accumulated by the Company 
after January 1, 1939. 


In reporting its income to the District of Columbia tax- 
ing authorities, appellant, as trustee of each trust, did not 
include the amount of $520,403.29 in its tax return, taking 
the position that such amount represented earnings, profits 
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and surplus earned and accumulated by the Company prior 
to January 1, 1939, the effective date of the first income tax 
law of the District of Columbia, and that such amount was 
not taxable. The District of Columbia taxing authorities 
determined that the entire amount received as a liquidating 
distribution ($757,939.05) was taxable and assessed a defi- 
ciency in income tax for the year of 1958. After hearing, 
the District of Columbia Tax Court, the Honorable Jo V. 
Morgan sitting, found that the entire amount of the distri- 
bution ($757,939.05) was taxable. A formal decision in 
favor of appellee was entered on February 7, 1968.1 The 
instant appeal followed. 


STATEMENT OF POINTS 


I. The court erred in determining that surplus earned 
and accumulated by a corporation prior to the enactment 
of any tax law in the District of Columbia was taxable when 


distributed by the corporation to its stockholders in the tax- 
able year of 1958. 


IL. The court erred by retroactively applying a 1947 tax 
statute to a liquidating distribution of corporate surplus 
which said surplus had been earned prior to January 1, 
1939. 

IV 
SUMMARY OF ARGUMENT 


1. Had Congress intended the District of Columbia In- 
come and Franchise Tax Act of 1947 to operate retro- 
actively, it would have expressly made provision for its 
retroactive application. 


2. The Tax Court’s determination that any liquidating 
distribution made by a corporation to its stockholders from 


1 Other issues were involved in this matter and were resolved by the Dis- 
trict of Columbia Tax Court. Such issues, however, are not involved in 
this appeal. 
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corporate earnings, profits or surplus, regardless of when 
it was earned by the corporation, is taxable as a dividend 
to the stockholder in the year it was received is offensive to 
due process guaranteed by the Fifth Amendment of the 
Constitution. 


3. The precedents set by the courts in dealing with some 
of the problems created when the Federal Income Tax Act 
became effective on March 1, 1913, should be controlling in 
the case at bar. 


Vv 
ARGUMENT 
1. The District of Columbia Income and Franchise Tax Act of 


1947 Is Not Applicable in This Case Congress Not Having 
Made Such Act Retroactive 


The first income tax law adopted in the District of 
Columbia was known as the District of Columbia Income 
Tax Act enacted by Congress on July 26, 1939. (53 Stat. 
1087, Chapter 367, Title II, Section 1). It became effective 
on January 1, 1939. The portion applicable to the instant 
matter provides as follows: 


“The word ‘dividend’ means any distribution made 
by a corporation out of its earnings or profits to its 
stockholders or members whether such distribution be 
made in cash, or any other property, other than stock 
of the same class in the corporation. It includes such 
portion of the assets of a corporation distributed at 
the time of dissolution as are in effect a distribution of 
earnings.”’ 

(Par. 16 of section 47-1543 of the D. C. Code, 1940 
edition.) 


The applicability of this provision to distributions made 
by 2 corporation from its earnings, profits and surplus, 
earned and accumulated prior to January 1, 1939 was deter- 
mined by the District of Columbia Tax Court on as many 
as three occasions. The first was the case of Cooper v. 
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District of Columbia, D.C.B.T.A., Opinion No. 617. 
Himmelfarb v. District of Columbia, D.C.B.T.A., Opinion 
No. 628 was the second case, and Harrison v. District of 
Columbia, D.C.B.T.A., Opinion No. 644 was the third. In 
each of these cases, the District of Columbia took the posi- 
tion that on liquidation of a corporation, the stockholders 
were liable for income tax on so much of the distribution 
made as represented earnings, profits and surplus of the 
corporation, regardless of when it was earned. In each 
of the above cases the District of Columbia Tax Court 
(then known as the Board of Tax Appeals) held that dis- 
tributions made from earnings, profits and surplus of a 
corporation accumulated prior to January 1, 1939, the 
effective date of the income tax law in the District of 
Columbia, would not be taxed by the District of Columbia. 
A portion of the Tax Court’s decision in the Harrison case, 
supra, is as follows: é 


“The District contends that on liquidation of a cor- 
poration the stockholders become liable for income tax 
upon so much of the distribution of the corporation’s 
assets as represents earned surplus, regardless of when 
the surplus was earned. D. C. Code 1943, secs. 47-1504, 
47-1543 (16).”’ 

“<The Board holds that so much of the earned surplus 
as represents earnings or profits prior to January 1, 
1939, the effective date of the income tax law, may be 
distributed to the stockholders free of income tax to 
them; and that so much of the earned surplus as repre- 
sents earnings or profits of the corporation on or after 
January 1, 1939, is taxable.’’ 


Thus it may be seen and as the Court below so held 
(pages 4 and 5 of its Opinion, App. 8, 9) that where a 
corporation was dissolved and its assets distributed to its 
stockholders, the stockholders did not receive a taxable 
dividend under the District of Columbia Income Tax Act 
of 1939 as to so much of the distribution as represents earn- 
ings, profits or surplus of the corporation earned prior to 
January 1, 1939. 
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On July 16, 1947, some eight years after the District of 
Columbia Income Tax Act of 1939 was adopted, Congress 
enacted the District of Columbia Income and Franchise Act 
of 1947. Section 4(m) of Title I of that Act (Section 47- 
1551 ¢(m) D. C. Code, 1961 edition) is pertinent to this 
discussion and provides as follows: 


‘‘The word ‘dividend’ means any distribution made 
by a corporation (domestic or foreign) to its stock- 
holders or members, out of its earnings, profits or 
surplus (other than paid-in surplus), whenever earned 
by the corporation and whether made in cash or any 
other property * * * and whether distributed prior 
to, during, upon, or after liquidation or dissolution of 
the corporation: * * *.’’ 


What effect, if any, did this change in the tax law of the 
District of Columbia have upon this case? Judge Morgan 
in his opinion below concluded that such change in the law 
was controlling. He held: 


“<The Court believes that the insertion of the phrase 


‘whenever earned by the corporation’ in the 1947 
definition of ‘dividend’ by ‘Congress was to correct 
that interpretation of the 1939 definition by Judge 
Koenigsberger in the Cooper, Himmelfarb and 
Harrison cases, or, at least to clarify the definition, so 
there could be no mistake or misunderstanding as to 
what Congress intended. The phrase ‘whenever earned 
by the corporation’ is not only significant, but is con- 
trolling. For that reason the Court concludes that the 
petitioner in both cases is liable to an income tax on 
earnings, profits or surplus, earned and accumulated 
prior to January 1, 1939, and distributed [to] it as 
trustee for the Angela Gloria Gibbs and Henry Foote 
Gibbs, Jr. trusts. 


(Page 7, Findings of Fact and Opinion App. 11.) 


Appellant contends that the holding of the District of 
Columbia Tax Court was erroneous in this regard. Had 
Congress intended to retroactively reach back some eight 
years or more and tax distributions in liquidation of pre 
1939 corporate earnings, profits and surplus under the Dis- 
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trict of Columbia tax laws, it would have done so in clear, 
‘imperative language commanding it. An exhaustive search 
‘of the legislative history pertaining to the District of 
‘Columbia Income and Franchise Act of 1947, including all 
printed and unprinted documents from 1939 to date reveals 
‘not one word about the Act being retroactive in application. 
It is interesting to note from the study of the legislative 
‘history that with the exception of the addition of the words 
i whenever earned”? in the 1947 Act, there was not one 
change made in the 1939 Act by the 1947 Act which was not 
thoroughly discussed on the floor of Congress, or in the 
extensive hearings on the 1947 Act. Had the words 
| “whenever earned’? been included in the 1947 Act by 
' Congress to avoid, nullify or clarify the effect of the 
| Cooper, Himmelfarb and Harrison cases as the District Tax 
Court speculates, the legislative history of the 1947 Act 
would clearly reflect such facts. 


Furthermore, it is well established law that courts are 
loathe to render retroactive application to a statute and 


will avoid such construction unless the statute by its terms 
' expressly provides for retroactivity. A clear expression of 
| this principle is enunciated in Neild v. District of Columbia, 
- 306 App. D. C. 306, 110 F. 2d 246, 254, in the following 
terms: 

‘The rule is well settled that unless the contrary 
plainly appears a statute operates prospectively only; 
in other words, that a statute ought not to be construed 
to operate restrospectively in the absence of clear, 
strong and imperative language commanding it; and 
if a double sense is possible that which rejects retro- 
active operation must be selected.”’ 


Since Congress did not expressly make the 1947 Act 

- yetroactive in application, appellant submits that such Act 
| has no application to the taxability of the surplus earned 
' and accumulated by the Stockwood Investment Company 
prior to January 1, 1939. It is difficult for appellant to 
believe that Congress enacted legislation in 1947 imposing 

a tax on surplus accumulated prior to 1939, which never 
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before had been taxable in the District of Columbia, with- 
out having some discussion or making some mention of it 
in its preliminary considerations of such legislation. 
Appellant would speculate that some District of Columbia 
tax official, irritated over the decisions in the Cooper, 
Himmelfarb and Harrison cases, inserted the words 
‘<whenever earned’”’ in the proposed 1947 Act and it was 
enacted into law without Congress knowing or having its 
attention called to full effect and meaning of such a change 
in the law. 


2. The Assessment of Additional Tax Based Upon the Conten- 
tion That the District of Columbia Income and Franchise 
Act of 1947 Imposes a Tax on Pre 1939 Surplus Distributed 
in 1958 Is Arbitrary and Capricious and Constitutes a Vio- 
lation of the Fifth Amendment to the Constitution 


The District of Columbia Tax Court has determined that 
under the District of Columbia Income and Franchise Tax 
Act of 1947, as amended, any liquidating distribution made 
by a corporation to its stockholders from the corporation’s 
earnings, profits or surplus, regardless of when it was 
earned or accumulated by the corporation, is taxable as a 
dividend in the year it was received by the stockholder. 
Such a determination by the Tax Court is in violation of 
due process as required by the Fifth Amendment of the 
Constitution of the United States and is therefore invalid. 
Appellant is the first to call the Court’s attention to 
decisions of the Supreme Court and other courts holding 
generally that retroactive application of a tax statute raises 
no violation of rights guaranteed by the Constitution. 
However, the attention of the Court is invited to the facts, 
circumstances and language of these cases. What the 
courts have stressed in each instance in which they have 
upheld the statute has been the reasonableness of the 
retroactive period as such, and the reasonable expectations 
of the taxpayers. In speaking of the reasonableness of the 
statute, the courts have always pointed to the short period 
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‘of time back during which the statute was made to apply. 
‘The period has varied from a few months to a few years. 


The case of Welch v. Henry, 305 U.S. 134 is a clear and 
‘leading expression of the status of the law on this point. 
' In that case the tax law in question reached back two years, 
‘and the Supreme Court said it did not find the retroactive 
period unreasonable: 


“Tn each case it is necessary to consider the nature 
of the tax and the circumstances in which it is laid 
before it can be said that its retroactive application is 
so harsh and oppressive as to transgress the constitu- 
tional limitation.’’ (p. 147) 


' The language is definite and the implication is inescapable 
that the Court felt that a constitutional limitation could 

‘ and would be asserted, if the period of time over which the 

' statute reached was unreasonable, thereby rendering the 

' provision arbitrary and capricious and a violation of due 
process. 


The Welch v. Henry case has been applied by the Court 
of Appeals of New York. In 1935 the New York legislature 
passed an expressly retroactive taxing statute, whereby 
income produced on property out of the State was taxable 
back to 1913, the date of original income taxation legisla- 
| tion in the State. The 1935 statute was struck down as 

‘cynreasonable, arbitrary, capricious and palpably unjust.”’ 

The Court cited Welch v. Henry, supra, and indicated that 

it would be absurd to compare retroactivity in terms of two 
' years with retroactivity in terms of sixteen years. The 
1935 statute was held invalid as a violation of due process. 
People ex rel. Beck v. Graves, 280 N.Y. 405, 21 N.E. 2d 371. 
See also Lacidem Realty Corp. v. Graves, 288 N.Y. 354, 
43 N.E. 2d 440, where a reaching back of four years only 
was sufficient to move the Court. 


With regard to due process, the Tax Court in its opinion 
relied heavily on the case of Fallett v. Commissioner, 267 
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Mass. 115, 166 N.E. 575, and the cases cited therein as to 
whether the tax law as interpreted was unconstitutional. 
Examination of said cases does not seem to foreclose 4 
constitutional argument as was suggested. In Tax Com- 
missioner v. Putnam, 227 Mass. 522, 116 N.E. 904, 909, the 
court stated with regard to gains on sale of intangible 
property that, ‘‘Therefore no question either of statute 
interpretation or constitutionality is raised in the cases at 
bar . . . , and nothing to that point is here decided.’’ 
With regard to a stock dividend or a cash dividend, which 
is closer to the issue involved herein, the emphasis of the 
court was on the source of such dividends and whether they 
were to be treated as income or capital rather than the 
constitutional problems. In Lanning v. Tax Commissioner, 
247 Mass. 496, 142 N.E. 829, the court considered only 
whether a stock dividend was taxable and the retroactive 
period was relatively short compared to the facts present 
in the case at bar. The cases of Done v. Jackson, 256 U.S. 
589, 41 S. Ct. 566, which considered the constitutionality of 
a plan to redistribute income tax among subdivisions and 
Stebbins v. Riley, 286 U.S. 157, 45 S. Ct. 424, which con- 
sidered the question of whether federal estate tax may be 
deducted in determining the inheritance tax due to a state 
do not seem to be applicable at all. 


One of the most comprehensive and recent analyses of 
prior eases dealing with this point of law is found in the 
case of Comptroller of Treasury v. Glenn L. Martin Co., 
216 Md. 235, 140 A. 2d 288. In this case the Maryland Court 
of Appeals concluded that: ‘‘It is well established that a 
tax is not necessarily invalid simply because it is retro- 
active.’”? However, the Court recognized that some 
retroactive applications were unconstitutional, and after a 
thorough and well reasoned opinion, concluded that a period 
of ten years was so unreasonable as to render the retro- 
activity required by the change in the law invalid by con- 
stitutional bar. 


It is evident from these cases that the constitutionality 
of a taxing statute which carries a retroactive effect is 
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~ determined by the length of the period over which the tax 
liability reaches and asserts itself. If the period is short, 
the retroactive feature of the tax law may be reasonable 
and constitutional in application. If the period is unduly 
long, the legislation is deemed arbitrary and capricious and 
in violation of the Constitution. Not only does appellee 
ask this Court to retroactively apply the 1947 Act for eight 
years or more, but it asks this Court to go back and tax the 
earnings, profits and surplus of the corporation which were 
earned and accumulated before the enactment of any tax 
legislation in the District of Columbia. Certainly such an 
application of the law would be arbitrary, capricious, un- 
reasonable and invalid under any constitutional standards. 


3. Had the Surplus Involved in This Case Been Accumulated 
Prior to March 1, 1913, the Effective Date of the Federal 
Tax Statute, It Would Not Have Been Taxable Under That 
Statute 


It should be helpful to the Court to examine the decisions 
of the Supreme Court of the United States dealing with 
some of the problems when the Federal Income Tax Act 
became effective on March 1, 1913. Three separate opinions 
were handed down by the Supreme Court on June 3, 1918 
and all three are appropriate for consideration in the 
instant case. The first was the case of Lynch v. Turrish, 
247 U.S. 221, a case quite similar to the case at bar. In this 
case, due to a gradual increase in the market value of timber 
lands owned by a corporation, the market value of its 
shares of stock had increased to twice the par value of the 
stock by March 1, 1913, when the Income Tax Act of that 
year took effect. After March 1, 1913, the company sold 
all its property, went through a process of complete liquida- 
tion and made a final distribution of the proceeds of the 
sales to its stockholders on surrender of their stock 
certificates, the amount received by each stockholder being 
twice the par value of his shares. The Collector of Internal 
Revenue attempted to tax the amount received by the share- 
holder in excess of his par value. The Court held that the 
value thus received by the shareholder in excess of the par 
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value of his stock was not ‘‘income, gains or profits”’ subject 
to tax because it represented merely a conversion of his 
existing investment and did not arise or accrue after the 
Tax Act became effective. A portion of the Court’s opinion 
pertinent is as follows: 


‘‘And in determining the application of the statute 
to Turrish we must keep in mind that on the admitted 
facts the distribution received by him from the Payette 
Company manifestly was a single and final dividend in 
liquidation of the entire assets and business of the 
company, a return to him of the value of his stock 
upon the surrender of his entire interest in the com- 
pany, and at a price that represented its intrinsic value 
* Selo March 1, 1913, when the act took effect.’’ 

p- 


The second case is Southern Pacific Company v. Lowe, 
247 U.S. 330. In this case, accumulations had accrued to a 
corporation through surplus earnings and by appreciation 
in the value of properties owned by the corporation before 
the adoption of the Sixteenth Amendment, and the effective 
date of the Income Tax Act of 1913. The Court held that 
where the shares of the corporation were all owned, and its 
property and funds possessed, and its operations and affairs 
completely dominated, by another corporation, so that in 
substance the two corporations were but one corporation 
and the distribution made represented merely what the 
second company was entitled to have as a shareholder 
before January 1, 1913, from a surplus theretofore 
accumulated, such distributions were not taxable under the 
Income Tax Act of 1913. One portion of the Court’s opinion 
particularly applicable to the instant case is: 


«cw * * we are bound to consider accumulations that 
accrued to a corporation prior to January 1, 1913, as 
being capital, not income, for the purposes of the act. 
And we perceive no adequate ground for a distinction, 
in this regard, between accumulation of surplus earn- 
ings, and the increment due to appreciation in value of 
the assets of the taxpayer.’’ (p. 335) 
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The third case is Lynch v. Hornby, 247 U.S. 330. In this 
case one Hornby was the owner of 434 shares of the 10,000 
issued and outstanding shares of stock of the Cloquet 
Lumber Company. In 1914, shortly after the effective date 
of the Federal Income Tax Act, the Company distributed 
a dividend to each of its stockholders from current earnings 
and from the conversion into cash of property the Com- 
pany had owned on March 1, 1913. Hornby reported the 
portion of his dividend paid from current earnings of the 
Company on his 1914 income tax return, but he did not 
report that portion which was paid from the sale of 
properties the Company had owned on March 1, 1913. The 
Collector of Internal Revenue levied an additional tax 
against Hornby and he filed suit. The Court held that 
under the Federal Income Tax Act of 1913, all dividends 
paid or declared in the ordinary course of business by a 
corporation to a stockholder after March 1, 1913, whether 
from current earnings, or from accumulated surplus, not- 
withstanding it had been accumulated prior to March 1, 


1913, were taxable. The Court was careful to point out, 
however, that its decision was applicable only to dividends 
paid by a corporation ‘‘in the ordinary course of business’? 
and it was not applicable where a corporation was winding 
up its affairs or was in the process of liquidation. At 
page 341 of its opinion, the Court stated: 


“The case was tried in the District Court and argued 
in the Circuit Court of Appeals together with Lynch 
v. Turrish, (236 Fed. Rep. 653), and was treated as 
pees substantially the same question on the 
merits. our opinion it is distinguishable from the 
Turrish Case, where the distribution in question was 
a single and final dividend received by Turrish from 
the Payette Company in liquidation of the entire assets 
and business of the company and a return to him of 
the value of his stock upon the surrender of his entire 
interest in the company, at a price that represented 
its intrinsic value at and before March 1, 1913, when 
the Income Tax Act took effect.’’ 
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Thus it would seem that under the Federal Income Tax 
Act of 1913, as construed by the Supreme Court, if a cor- 
poration distributed its surplus, earned or accumulated, 
prior to the effective date of the tax statute, in liquidation 
of the corporation, such distribution was not taxable to the 
stockholders. If, on the other hand, the corporation dis- 
tributed its surplus, earned or accumulated prior to the 
effective date of the tax statute, in the ordinary course of 
its business affairs and continued to operate as a corpora- 
tion, such distribution to its shareholders would be taxable. 
The same should be true in the case at bar. Here the 
Stockwood Investment Company, Inc. had been in operation 
for many years. When the District of Columbia Income 
Tax Act of 1939 was enacted, Stockwood already had a 
large accumulation of surplus which it had earned and 
accumulated. Certainly upon liquidation of Stockwood, 
that portion of the distribution which consisted of the 
accumulated surplus accrued prior to January 1, 1939, 
should pass to the stockholders free and clear of any tax. 
This was the basis of Judge Koenigsberger’s decision in the 
Harrison v. District of Columbia, supra, as evidenced by 
his memorandum of law which accompanied his decision. 


vI 
CONCLUSION 


For the reasons hereinabove set forth, Congress did not 
intend the District of Columbia Income and Franchise Tax 
Act of 1947 to reach back and tax the distribution of corpo- 
rate surplus earned and accumulated prior to the enactment 
of any tax law in the District of Columbia. Therefore, the 
decision of the District of Columbia Tax Court holding 
otherwise should be set aside and vacated. 


Respectfully submitted, 


Joun B, Larson 
Benton C. Totey, JE. 
910 American Security Bldg. 
Washington, D. C. 
Attorneys for Appellant 


JOINT APPENDIX 


[Filed March 1, 1968] 
DISTRICT OF COLUMBIA TAK COURT 


Docket No. 1961 


American Security anp Trust Company, Surviving Trustee 
u/w of Matcoum G. Gress f/b/o Henny Foore Gisss, JE., 
Petitioner, 


Vv. 


District or Cotumsra, Respondent. 


Petition for Review of Decision of the District of Columbia 
Tax Court 


To the Honorable Chief Judge and Circuit Judges of the 
United States Court of Appeals for the District of Columbia 
Circuit: 

1. American Security and Trust Company, Trustee under 
the will of Maleolm G. Gibbs, deceased, for the benefit of 
Henry Foote Gibbs, Jr., petitioner herein, petitions for a 
review by the United States Court of Appeals for the 
District of Columbia Circuit, of a decision of the District 
of Columbia Tax Court made in the above-entitled case. 


2. The decision of which review is sought partially 
affirmed assessments of fiduciary income taxes for the year 
of 1958. 


8. The decision of the Tax Court was entered on Feb- 
ruary 7, 1968. 
Larson anp ToLLEY 
By: Bzewron C. Toney, Jz. 
Attorneys for Petitioner 
910 American Security Bldg. 
Washington, D. C. 20005 
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DISTRICT OF COLUMBIA TAX COUBT 


Docket No. 1960 


American Security anp Trust Company, Surviving Trustee 
u/w of Matcoum G. Gress, for the benefit of ANGELA 
Guorta Grsss, Petitioner, 


Vv. 
Disraicr or Cotumsua, Respondent. 
Counsel: Benton C. Tolley, Jr., Esq. 
Larson and Tolley 


Address : 910 American Security Building, 
Washington, D. C. 20005 


Docket 
Date Proceedings Memorandum 


1964 


Dec. 8—Petition filed—Certificate of service. 
Income Tax $56,692.20 
1965 


Jan. 26—Hearing set for Feb. 9—Certificate of service. 


Feb. 3—Motion for an extension of time filed by petitioner 
—Granted—Hearing set for April 27. Certificate of 
service. 


May 7—Motion for extension of time—Granted—Certificate 
of service. 


May 24—Motion to place case on Reserve Calendar— 
Granted—Certificate of service. 

1966 

Nov. 9—Hearing set for Dec. 12—Certificate of service. 

Dec. 9—Hearing cancelled to a later date. 


1967 
Mar. 1—Hearing set for Mar. 13—Certificate of service. 


Mar. 9—Motion for extension of time—Granted to May 10— 
Certificate of service. 


May 9—Motion for extension of time. 


May 10—Motion granted—hearing continued to June 15— 
Certificate of service. 


| June 5—Joint motion for Pre-trial of case—Granted— 
Certificate of service. 


| June 16—Pre-trial—Henry E. Wixon, Esq., for District. 


i July 31—Motion for extension of time to file memorandum. 


Aug. 4—Motion granted—Certificate of service. 


Aug. 21—Motion for extension of time to file memorandum 
—Motion granted—Certificate of service. 


Aug. 28—Stipulation. 
Sept. 8—Petitioner’s brief—Certificate of service. 
Oct. 26—Findings of Fact—Opinion—Certificate of service. 


1968 
Feb. 6—Stipulation for entry of Decision. 
Feb. 7—Decision—Certificate of service. 


Mar. 1—Petition for review and Designation of Record— 
Certificate of service. 
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[Filed February 7, 1968] 


Decision 
The parties hereto having filed a stipulation for com- 
putation under Rule 30, and the Court having considered 
such computation and the evidence taken at the hearing of 
this appeal and the findings heretofore made herein, it is 
by the Court this 7th day of February, 1968 


Apzupcep anp DrrerMrneD, That a deficiency in fiduciary 
income taxes assessed against petitioner for the year 1958 
shall be increased in the amount of $953.14, with interest 
thereon at the rate provided by law from April 15, 1959 
to the date of payment thereof; 


Furruer Apsupcep anp DeverMineD, That petitioner is 
entitled to a refund, in part of fiduciary income taxes 
assessed as a deficiency against it for the year 1959, which 
said refund amounts of $261.34, with interest thereon at 
the rate provided by law from September 15, 1964 to the 
date of the payment of said refund; and 


Furraer Apsupcep anp DerermryeD, That a deficiency 
in fiduciary income taxes assessed against petitioner for 
the year 1960 shall be increased in the amount of $1,550.60, 
with interest thereon at the rate provided by law from 
April 15, 1961 to date of payment thereof. 


Jo. V. Morcan 
Jo. V. Morgan, 
Judge 
Served as follows: 
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[Filed October 26, 1967] 
DISTRICT OF COLUMBIA TAX COURT 


Docket No. 1960 


American Securtry aNp Trust Company Surviving Trustee 
under will of Maxcorm G. Gisss, for the benefit of 
Anceta Guorta Grass, Petitioner, 


v. 


Disrrict or Cotumsia, Respondent. 


Docket No. 1961 


Amertcan Security anp Trust Company Surviving Trustee 
under will of Matcoum G. Gisss, for the benefit of 
Henry Foote Gusss, Jz., Petitioner, 


v. 


District or Couumsia, Respondent. 


Findings of Fact and Opinion 


The petitioner in the above two cases complains of income 
taxes against it as trustee in the above trusts for the 
calendar years 1958, 1959 and 1960, upon assets, including 
stock and stock rights. The respondent contends that the 
assessments were valid. The issues involved in the two 
cases are identical. The cases have been consolidated for 
disposition. 


Finprnes or Fact 


The parties have stipulated the facts to be considered by 
the Court, and, as stipulated those facts are found by the 
Court. 


6 
Oprstor 


Originally in these cases several issues were involved. 
Some have been abandoned. In respect of the remaining 
issues the parties have stipulated as follows: 


“6, The only issues remaining to be resolved under 
the District of Columbia Income and Franchise Tax 
Act of 1947, as amended, are: 


‘¢A, Whether petitioner is liable to a tax on the 
earnings, profits or surplus, other than paid-in 
surplus, distributed to it during the taxable year of 
1958, by the liquidating corporation, which said 
surplus was earned and accumulated by the liquidat- 
ing corporation prior to January 1, 1939? 


‘‘B. Whether petitioner may assign a proportional 
share of its cost of certain stocks it held to subscrip- 
tion rights issued on said stocks, which said sub- 
scription rights were sold by the petitioner during 


the years of 1958 and 1959? 


“¢C. Whether petitioner may assign a proportional 
share of its cost of certain stocks it held to fractional 
shares of stock received as a stock dividend on said 
stocks, which said fractional shares were sold by 
petitioner during the taxable years of 1958 and 
1959??? 


The Court will attempt to resolve the three issues. 


DistRIBuTion oF SuRPLUS EaRnep of AcQuiReD PRiok 
To Janvaky 1, 1939 


The first income tax law of the District of Columbia* 
was effective January 1, 1939. Section 2 of that act levied 
a tax upon the taxable income of individuals; Section 3 


1 Title II—Income Tax (called ‘‘District of Columbia Income Tax Act’’) 
of District of Columbia Revenue Act of 1939, approved July 26, 1939, and 
entitled ‘‘An Act to provide revenue for the District of Columbia, and for 
other purposes.’’ 


uf 


defined taxable income as gross income less deductions; 
and Section 4 provided that ‘‘The words ‘gross income’, as 
used in this title, include * * * dividends * ° wnt 
“Dividend”? in Section 43(16) was defined as follows: 
“The word ‘dividend’ means any distribution made 
by a corporation out of its earnings or profits to its 
stockholders or members whether such distribution be 
made in cash, or any other property, other than stock 
of the same class in the corporation. It includes such 
portion of the assets of a corporation distributed at 
the time of dissolution as are in effect a distribution 
of earnings.”’ 


By Section 1 of Title I of Article I—Incomz AND 
Francuise Tax Acr of the District of Columbia Income 
and Franchise Tax Act of 1947, approved July 16, 1947, 
(Section 47-1551, D. C. Code, 1961 Edition) Congress 
repealed the 1939 income tax law, and levied an individual 


income tax on dividends effective January 1, 1947. Section 
4(m) of the District of Columbia Income Tax Act (1947), 
Section 47-1551¢(m) of the Code altered or changed the 
definition of ‘‘dividend’’. It provided that: 


‘The word ‘dividend’ means any distribution made 
by a corporation (domestic or foreign) to its stock- 
holders or members, out of its earnings, profits, or 
surplus (other than paid-in surplus), whenever earned 
by the corporation and whether made in cash or any 
other property * * * and whether distributed prior 
to, during, upon, or after liquidation or dissolution of 
the corporation: * * *’’ (Emphasis supplied.) 


Jt will be noted that Congress included in the 1947 law 
the provision that the distributed ‘‘earnings, profits or 
surplus’’ should constitute a dividend regardless of when 
they were earned. No such provision was in the 1939 law. 


The petitioner in both of the two cases here consolidated 
is the trustee of two trusts created by the will of Malcolm 
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G. Gibbs, deceased,—one for the benefit of Angela Gloria 
Gibbs (Docket No. 1960) and the other for the benefit of 
Henry Foote Gibbs, Jr. (Docket No. 1961). The amounts 
of corpus and income of both trusts are the same. 


The trusts owned substantial amounts of the capital 
stock of Stockwood Investment Company, a corporation, 
which had a substantial earned surplus, a large part of 
which was earned prior to January 1, 1939. A plan of 
complete liquidation was adopted and completed by the 
corporation, and all of its assets were distributed to its 
stockholders in three distributions, that is to say, a distri- 
bution in each of the years 1958, 1959 and 1960. 


The total amount distributed to each trust here involved 
in 1958 was $757,939.05, which consisted of earnings, profits 
and surplus (other than paid-in surplus). Of that amount 
$520,403.29 represented earnings, profits and surplus (other 
than paid-in surplus) earned prior to January 1, 1939. 


In reporting its income to the assessing authority of the 
District for tax purposes the petitioner as trustee for each 
trust did not include the amount of $520,403.29, represent- 
ing earnings, profits and surplus earned by Stockwood 
Investment Company prior to 1939. The assessing 
authority of the District determined that the entire amount 
received as a liquidating distribution ($757,939.05) was a 
taxable dividend, and accordingly assessed the petitioner 
as trustee in each trust a deficiency in income tax. It is 
from that assessment that the petitioner, as trustee in each 
trust, here appeals. 


The petitioner cites three decisions of the Board of Tax 
Appeals of the District of Columbia,” namely, Cooper v. 
District of Columbia, D.C.B.T.A., Opinion No. 617; Himmel- 
farb v. District of Columbia, D.C.B.T.A., Opinion No. 628; 
and Harrison v. District of Columbia, D.C.B.T.A., Opinion 
No. 644. In those cases Judge Koenigsberger ruled that 


2 Now the District of Columbia Tax Court. 
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where a corporation was dissolved and its assets were dis- 
tributed to its stockholders the stockholders did not receive 
taxable dividends under the then existing law as to so much 
of the distribution to them of the corporation’s assets 
resulting from earnings, profits or surplus (other than 
paid-in surplus) earned prior to January 1, 1939. It is im- 
portant to note that the Cooper case was decided November 
13, 1946, Himmelfarb case February 6, 1947, and Harrison 
case on June 12, 1947,—all before the enactment of the 
District of Columbia Income and Franchise Tax Act of 
1947 on July 16, 1947. Congress corrected the effect of the 
decisions in those cases by inserting in the 1947 definition 
of ‘‘dividend”’ the phrase ‘‘whenever earned by the cor- 
poration’’, which, as observed above, was not in the 1939 
definition. For the reasons stated, the Court does not 
believe that those three cases are helpful or should be con- 
sidered precedents to be followed. 


The other cases cited by the petitioner do not seem to be 
pertinent. The statutes to which they relate are substan- 
tially different from the 1947 District of Columbia law. 
The Court has been unable to find any Federal Statutory 
provision or any state law that contains language exactly 
or substantially like the clear and positive phrase ‘‘when- 
ever earned by the corporation’’, found in the 1947 defini- 
tion of ‘‘dividend’’. 


The petitioner’s contention that the assessment, of which 
it here complains, was violative of the Fifth Amendment of 
the Constitution is without merit. The petitioner concedes, 
and the United States Supreme Court has held that there is 
nothing unconstitutional in the income tax assessment of a 
dividend which was in effect a distribution of surplus 
earned prior to March 1, 1913, if the distributing corpora- 
tion is engaged in the ordinary course of business. See: 
Lynch v. Hornby, 247 U.S. 339, 62 L.Ed. 1149, 38 S. Ct. 543; 
Welch v. Henry, 305 U.S. 134, 143, 83 L.Ed. 87, 59 S. Ct. 12; 
Helvering v. Canfield, 291 U.S. 163, 78 L.Ed. 706, 54'S. Ct. 
368; United States v. Safety Car Heating & Lighting Co., 
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297 U.S. 88, 80 L.Ed. 391, 56 S. Ct. 91. Several state courts 
have so held: Kelly v. Galloway, 156 Ore. 301, 66 P. 2d 272; 
Trefry v. Putnam, 227 Mass. 522, 116 N.E. 904; Lapham v. 
Tax Commissioner, 244 Mass. 40, 1388 N.E. 708; Martin v. 
State Board, 225 Iowa 1319, 283 N.W. 418; West v. Wiscon- 
sin Tax Com., 207 Wis. 557, 242 N.W. 165; Van Dyke v. 
City of Milwaukee, 159 Wis. 460, 146 N.W. 812. 


If the taxing of dividends from earnings prior to the 
effective date of the levying statute is constitutional where 
the distributing corporation is still engaged in businesss, 
the taxing of a dividend from earnings prior to the effec- 
tive of the levying statute in accordance with the plain 
and positive provisions of the statute upon dissolution of 
the corporation is likewise constitutional, especially since 
the dissolution with resulting distribution is not a capital 
transaction.* 


An important case is Follett v. Commissioner, 267 Mass. 
115, 166 N.E. 575. Resort must be had to Trefry v. Putnam, 
supra, because, while in Follett reference is made to the 
year 1916, it is not therein shown that the statute under 
consideration was enacted in that year. It does appear 
so in Trefry v. Putnam. That statute, as far as pertinent 
here, is not unlike the District of Columbia law. A part 
of the income distributed to stockholders of a corporation 
upor. its dissolution arose from the sale of land which had 
been acquired by the use of profits earned prior to 1916. 
All of the surplus, with the exception of the capital stock 
investment ($100 a share), was declared to be taxable. In 
respect of the complaint that the interpretation of the Mas- 
sachusetts income tax law as interpreted was unconstitu- 
tional, in that it operated to deprive persons of their prop- 
erty without due process of law, the Supreme Judicial Court 
said: 


«co * * These questions are foreclosed by Tax Com- 
missioner v. Putnam, 227 Mass. 522, 116 N.E. 904, 


3 Berliner v. District of Columbia, 103 U.S. App. D.C. 351, 258 F. 2d 651, 
86 W.L.R. 456. 
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L.R.A. 1917 F, 806; Lanning v. Tax Commissioner, 247 
Mass. 496, 142 N.E. 829; Dane v. Jackson, 256 U.S. 589, 
41 S. Ct. 566, 65 L.Ed. 1107, and Stebbins v. Riley, 268 
US. 137, 458. Ct. 424, 69 L.Ed. 884, 44 A.L.R. 1454, 
and do not require further discussion. ds 


The Court believes that the insertion of the phrase 
‘cwhenever earned by the corporation’’ in the 1947 defini- 
tion of ‘‘dividend’’* by Congress was to correct the in- 
terpretation of the 1939 definition by Judge Koenigsberger 
in the Cooper, Himmelfarb and Harrison cases, or, at least, 
to clarify the definition, so that there could be no mistake 
or misunderstanding as to what Congress had intended. 
The phrase ‘“‘whenever earned by the corporation’’ is not 
only significant, but is controlling. For that reason the 
Court concludes that the petitioner in both cases is liable 
to an income tax on earnings, profits or surplus, other than 
paid-in surplus, earned and accumulated prior to January 
1, 1939, and distributed it as trustee for the Angela Gloria 
Gibbs and Henry Foote Gibbs, Jr. trusts. 


Sale of Stock Subscription Rights and 
Fractional Shares of Stock 


The petitioner, as trustee of the Angela Gloria Gibbs and 
Henry Foote Gibbs, Jr. trusts in 1958 and 1959 received 
stock subscription rights and fractional shares of stock as 
stock dividends from certain corporations in which the 
petitioner, as trustee, owned capital stock. The sole ques- 
tion to be solved herein, as stated hereinbefore, is whether, 
in the computation of the petitioner’s income tax liability 
for the two years mentioned, proportional shares of the 
cost of the respective capital stock held by it can be as- 
signed to the stock subscription rights and fractional shares 
received as stock dividends as a basis for the determina- 
tion of gain from the sale of non-capital assets.° The 


4Section 4(m), Title I, Article I, Income and Franchise Tax, D.C. Rev. 
Act of 1947, Section 47-1551¢e(m) D. C. Code, 1961 Edition. 


5 See Section 47-1551¢(1) and 47-1557(b) (11), D. C. Code, 1961 Edition. 
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Court is of the opinion that a proportional share of the 
cost of the respective capital stock owned by the petitioner, 
as trustee, can be assigned to the stock subscription rights 
and fractional shares. 


There is no provision in the District of Columbia Income 
and Franchise Tax Act nor in regulations for its admin- 
istration which authorized the above ruled assignment of 
cost. Nor is there, on the other hand, any authorization 
for the assessing authority to deny any basis for deter- 
mining gain from the sale of the stock subscription rights 
and fractional shares of stock. The United States Court 
of Appeals has held, that in such a case Federal rules 
should be applied, unless to do so would violate some public 
policy or the like. Section 307 of the Internal Revenue 
Code of 1954, and Section 1.307-1 pertaining thereto pro- 
vides for the assignment of cost asked by the petitioner. 
There seems no reason why the Federal provisions should 
not be followed. Moreover, in the opinion of the Court, the 


assignment of a proportional share of the cost of the re- 
spective stock to the stock subscription rights and fractional 
shares is logical and fair. 


Decision will be entered under Rule 30. 


Jo. V. Morgan 
Jo. V. Morgan 
Judge 


Stipulation 


The original petition in this case was filed in the District 
of Columbia Tax Court on December 8, 1964. When the 
case was filed, it contained several issues involved in other 
cases pending before the said Tax Court and the United 
States Court of Appeals, District of Columbia Circuit. 
This case has been on the reserve calendar of the Tax 
Court awaiting final disposition of such issues by the afore- 
said Courts. The decisions of said Courts respecting such 
issues have resulted in a change in the original amount in 
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controversy in the case and made the present posture of 
the case such that if the Court resolves the issues in favor 
of petitioner, it would be entitled to a refund of approxi- 
mately $17,500. If, on the other hand, the Court should 
resolve the issues in favor of respondent, petitioner would 
owe respondent additional taxes in the approximate amount 
of $2,300. Accordingly, petitioner and respondent, by 
their respective counsel, hereby stipulate and agree as 
follows: 


1. Petitioner is a corporation organized and doing busi- 
ness under the laws of the District of Columbia with its 
offices and principal place of business at 15th Street and 
Pennsylvania Avenue, Northwest, Washington, D. C.. where 
it is engaged in the trust and banking business. It filed its 
petition herein as surviving Trustee under item FIFTH of 
the Last Will and Testament of Malcolm G. Gibbs, de- 
ceased, for the benefit of Angela Gloria Gibbs. 


2. Petitioner, as Trustee of the above mentioned trust, 
held 7,345 shares of the 17,500 issued and outstanding 
shares of stock of the Stockwood Investment Company, 
Inc., a Delaware corporation engaged in business in the 
District of Columbia. A plan of complete liquidation was 
adopted by the Stockwood Investment Company and all 
assets of said company were distributed to its stockholders 
by way of three distributions. Said three distributions 
involve the taxable years of 1958, 1959 and 1960. 


3. The total liquidating distribution received by peti- 
tioner in 1958 ($757,939.05), consisted of earnings, profits 
or surplus, other than paid-in surplus, earned and accu- 
mulated by the Stockwood Investment ‘Company prior to 
January 1, 1939 ($520,403.29) and earnings, profits or sur- 
plus, other than paid-in surplus, earned and accumulated 
by the Stockwood Investment Company subsequent to Jan- 
uary 1, 1939 ($237,535.76). Respondent taxed petitioner on 
the total of said distribution ($757,939.05) as a dividend. 


4, In 1958, petitioner, as Trustee, received some rights 
to subscribe to some additional shares of stock and some 
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fractional shares of stock on its holdings of Addressograph- 
Multigraph Company and Wisconsin Electric Company 
stock. Petitioner sold the stock rights and fractional 
shares of stock in 1958 and received the total sum of $545.37 
from such sales. Petitioner’s cost of said stock rights and 
fractional shares, based upon the allocation of a proportion 
of it cost of the Addressograph-Multigraph Company and 
Wisconsin Electric Company stock, was $190.10. Respond- 
ent taxed petitioner on the entire proceeds ($545.37) it re- 
ceived from said sales. 


5. In 1959, petitioner, as Trustee, received some rights 
to subscribe to some additional shares of stock and some 
fractional shares of stock on its holdings of Addressograph- 
Multigraph Company and Washington Gas Light Company 
stock. Petitioner sold the stock rights and fractional 
shares of stock in 1959 and received the total sum of 
$151.62 from such sales. Petitioner’s cost of said stock 
rights and fractional shares, based upon the allocation of a 
proportion of its cost of the Addressograph-Multigraph 
Company and Washington Gas Light Company stock, was 
$55.84. Respondent taxed petitioner on the entire proceeds 
($151.62) it received from said sales. 


6. The only issues remaining to be resolved under the 
District of Columbia Income and Franchise Tax Act of 
1947, as amended, are: 


A. Whether petitioner is liable to a tax on the earnings, 
profits or surplus, other than paid-in surplus, distributed 
to it during the taxable year of 1958, by the liquidating 
corporation, which said surplus was earned and accumu- 
lated by the liquidating corporation prior to January 1, 
19392 


B. Whether petitioner may assign a proportional share 
of its cost of certain stocks it held to subscription rights 
issued on said stocks, which said subscription rights were 
sold by the petitioner during the years of 1958 and 1959? 


C. Whether petitioner may assign a proportional share 
of its cost of certain stocks it held to fractional shares of 


stock received as a stock dividend on said stocks, which 
said fractional shares were sold by petitioner during the 
taxable years of 1958 and 1959? 


7. Should the Court conclude that petitioner is not liable 
to a tax on earnings, profits or surplus, other than paid-in 
surplus, earned and accumulated prior to January 1, 1939, 
and distributed to it in 1958, petitioner would be entitled to 
a refund computed as follows: 


Pre 1939 Suretus Nor Sussecr to Tax 


$24,987.00 (overpayment) 
3,418.22 (underpayment) 
4,043.92 (underpayment) 


$17,524.68 (overpayment) 


8. Should the Court conclude that petitioner is liable to 
a tax on earnings, profits or surplus, other than paid-in 
surplus, earned and accumulated prior to January 1, 1939, 
and distributed to it in 1958, petitioner would owe respond- 
ent additional tax computed as follows: 


Pre 1939 Surpius Sussect ro Tax 


$ 966.52 (underpayment) 
259.44 (overpayment) 
1,550.60 (underpayment) 


$ 2,257.68 (underpayment) 


9. Should the Court conclude that petitioner may assign 
a proportional share of its cost of certain stocks it held to 
subscription rights and fractional shares of stock sold by 
petitioner during the years of 1958 and 1959, petitioner 
would be entitled to a refund computed as follows: 


Pre 1939 Suretus Nor Sussecr To Tax 


$ 9.51 (overpayment) 
76 (overpayment) 


$10.27 (overpayment) 
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10. Should the Court conclude that petitioner may not 
assign a proportional share of its costs of certain stocks it 
held to subscription rights and fractional shares of stock 
sold by petitioner during the year of 1958 and 1959, peti- 
tioner would owe additional tax to respondent computed as 
follows: 

Pre 1939 Surpius Sussecr To Tax 
$13.38 (underpayment) 
1.90 (underpayment) 


$15.28 (underpayment) 


11. Should the Court conclude that petitioner is liable to 
a tax on earnings, profits or surplus, other than paid-in 
surplus, earned and accumulated prior to January 1, 1939, 
and distributed to it in 1958, but that petitioner may assign 
a proportional share of its cost of certain stocks it held to 
subscription rights and fractional shares of stock sold dur- 
ing the years of 1958 and 1959, petitioner would be entitled 
to ereditors computed as follows against the additional 
taxes due respondent as set forth in paragraph $ herein- 
above: 

Pre 1939 Sureius Sussect To Tax 


$13.38 (overpayment) 
1.90 (overpayment) 


$15.28 (overpayment) 


12. Petitioner and respondent agree that upon the filing 
by the Court of its findings of fact and opinion in this case, 
they will prepare and file with the Court, in accordance 
with the Court’s determinations and pursuant to Rule 30 
of the Rules of Procedure before the District of Columbia 
Tax Court, a computation reflecting the proper amount of 
interest due petitioner as a refund or a computation re- 
flecting the proper amount of interest due from petitioner 
to respondent on the additional tax it owes, as the case may 
be. 
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13. To the extent that the findings of fact and opinion of 
the Court show, for the years of 1958, 1959 and 1960, that 
petitioner’s liability to respondent for taxes and interest 
thereon was, under the District of Columbia Income and 
Franchise Tax Act of 1947, as amended, greater than the 
amounts of such taxes and interest assessed against and 
paid by petitioner, petitioner agrees that such assessments 
may be increased by the District of Columbia Tax Court in 
this proceeding. 

14. Petitioner and respondent agree that the following 


documents may be received in evidence as a part of the 
record in this case: 


A. Exhibits A, B, C, D and E attached to and made a 
part of petitioner’s petition herein. 


B. Exhibits A and B of Statement of Liquidating Divi- 
dends paid in 1958 and 1959 in complete liquidation of the 
Stockwood Investment Company, Incorporated, attached 
hereto and made a part hereof. 


Respectfully submitted, 
By 


Larson anp TOLLEY 
Attorneys for Petitioner 


Cuarzes T. Duncan 
Corporation Counsel, D. C. 


Henry E. Wrxon 
Attorneys for Respondent 
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STOCKWOOD INVESTMENT COMPANY, INCORPORATED 
STATEMENT OF NET WORTH, AND LIQUIDATING DIVIDENDS PAID 


CAPITAL STOCK 


RETAINED EARNINGS: 
Balance, December 31, 1957 $2,440,427-70 


Add: Net Profit for the.period January 1, 1958 
to June 28, 1959, per Exhibit C 110,181.54 


$2,550, 609.24, 


Less: Cash dividend paid $105,875.00 
Loss on liquidation of E. Z. 
Chemical Co., Ince 18761! 062.1! 


RETAINED EARNINGS, JUNE 28, 1959 1,851.547.05, 
TOTAL NET WORTH TO_BE DISTRIBUTED _IN LIQUIDATION $3,601, 547-05 
————— 


FIRST LIQUIDATING DIVIDEND PAID JULY 15, 1958: 


70,000 shares of Peoples Drug Stores 
common stock, at cost $1,399, 222.% 


SECOND LIQUIDATING DIVIDEND PAID JULY 18, 1958: 


Equity in real estate, Schedule 1 $1, 534,192.87 
Stocks, bonds and accounts receivable, 
Schedule 2 §11,138.1 
Cash trae 2,156,623220 


FINAL LIQUIDATING DIVIDEND, PAID JUNE 28, 1959: 
Cash 45,701 81 


TOTAL DISTRIBUTION IN LIQUIDATION $3,601, 547.05 


ee 
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[Filed December 8, 1964] 
Petition 


The above-named petitioner appeals from an assessment 
of taxes against it and avers as follows: 


1. Petitioner is a corporation duly organized and doing 
business under the laws in force in the District of Columbia, 
and having its office and principal place of business at the 
address indicated in the caption of this case, where it is 
engaged in trust and banking business in the said District, 
and files this petition as surviving Trustee, under Item 
Frrra of the Last Will and Testament of Malcolm G. Gibbs, 
deceased, for the benefit of Henry Foote Gibbs, Jr. 


2. The taxes in controversy are fiduciary income taxes 
for the taxable years 1958, 1959 and 1960 in the total 
amount of Forty-three Thousand, Six Hundred Sixty-one 
Dollars and Seventy-one Cents ($43,661.71), plus interest 
in the amount of Thirteen Thousand, Thirty Dollars and 
Forty-nine Cents ($13,030.49). 


3. Copies of the notices of assessment attached hereto 
and made a part hereof as Exhibits A, B and C, are dated 
September 11, 1964. The taxes were paid by petitioner on 
September 15, 1964, as evidenced by the stamp appearing on 
said Exhibits A, B and C and by the receipt on petitioner’s 
letter of transmittal, a copy of which is attached hereto and 
made a part hereof as Exhibit D. Said payments were 
made as a result of deficiencies assessed by the respondent 
for the taxable years of 1958, 1959 and 1960. A copy of 
respondent’s deficiency notice, together with accompanying 
schedules, is attached hereto and made a part hereof as 
Exhibit E. 


4. The deficiency assessment is based upon the following 
errors: 


A. Respondent erroneously determined that a portion of 
the liquidating dividend received by petitioner from the 
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Stockwood Investment Company, Incorporated, during the 
taxable year 1958, in the amount of $520,403.29, and which 
was charged by the said Stockwood Investment Company 
against surplus, earned and accumulated prior to January 
1, 1939, was taxable as an ordinary dividend. This deter- 
mination constitutes a retroactive application of the provi- 
sions of Section 4 (M) of Title I of the District of Columbia 
Income and Franchise Tax Act of 1947 (Section 47-1551 ¢ 
(M), D. C. Code, 1961 edition) and petitioner contends that 
said construction and application of the Act are unconsti- 
tutional and therefore void. The amount of the deficiency 
assessment for the taxable year 1956, which is based upon 
this erroneous determination, is $26,020.16. 


B. Respondent erroneously determined that petitioner in 
determining gain from the sale of real estate it had re- 
ceived during the liquidation of said Stockwood Investment 
Company and sold during the taxable years 1958, 1959 and 
1960 should base the cost of said real estate on its ‘‘book 
value’? rather than its ‘‘market value’’ at the time it was 
distributed to petitioner. The amount of the deficiency 
assessment for the taxable year 1958, which is based upon 
this erroneous determination, is $3,334.88. The amount in- 
volved for the taxable year of 1959 is $5,463.70, and the 
amount involved for the taxable year of 1960 is $5,017.29. 


C. Respondent erroneously determined that a share of 
the cost of the stocks could not be assigned by petitioner 
to the rights on said stocks issued and sold during the tax- 
able years of 1958 and 1959, and that a share of the cost of 
the stocks could not be assigned by petitioner to fractional 
shares of stock received as stock dividends and sold during 
the taxable years of 1958 and 1959, in determining the gain 
from said sales and that the value of shares of stock re- 
ceived by petitioner from the liquidation of said Stockwood 
Investment Company and sold during the year of 1959 was 
the ‘“‘book value’? of said stock instead of the ‘‘market 
value’’ at the time it was distributed to petitioner. The 
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amount of the deficiency assessment for the taxable year 
1958, which is based upon these erroneous determinations, 
is $23.83. The amount involved for the year of 1959 is 
$3,411.56. 


D. Respondent erroneously determined that deprecia- 
tion retained by petitioner in the years of 1958, 1959 and 
1960, in accordance with the provisions of the will of the 
said Malcolm G. Gibbs, based upon ‘‘market value’’ at the 
time the real estate was distributed to petitioner by the 
said Stockwood Investment Company, was excessive in that 
it should have been based upon ‘‘book value’’. The amount 
of the deficiency assessments for the taxable year 1958, 
which is based upon this erroneous determination, is $87.96. 
The amount involved for the year of 1959 is $188.37, and 
the amount involved for the year of 1960 is $113.96. 


5. The facts upon which petitioner relies as the basis of 
this ease are as follows: 


A. A substantial portion of the liquidating dividend 
($520,403.29) received by petitioner from the Stockwood 
Investment Company in the year 1958 was charged against 
surplus earned and accumulated by said Company prior to 
January 1, 1939. The Court has judicially determined that 
the original Income and Franchise Tax Act of the District 
of Columbia, which became effective on January 1, 1939, 
did not tax distributions made by a corporation from its 
earnings, profits and surplus, if the earnings, profits and 
surplus of the corporation were earned and accumulated 
prior to January 1, 1939. On July 16, 1947, said Income 
and Franchise Act was amended by Congress by providing 
that distributions made by a corporation from its earnings, 
profits and surplus, whenever earned, were taxable to the 
recipient. Petitioner takes the position that said amend- 
ment applies only to dividends paid from earnings, profits 
and surplus of the corporation which were earned and ac- 
cumulated after January 1, 1939. To construe said amend- 
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ment otherwise would constitute a retroactive application 
of the Act and would be unconstitutional. 


B. When Stockwood Investment Company was liqui- 
dated, an undivided interest in a number of parcels of real 
estate were distributed to petitioner. During the taxable 
years of 1958, 1959 and 1960, some of said parcels of prop- 
erty were sold. Petitioner, in determining its cost for tax 
purposes in each sale, used the ‘“‘market value’’ of its 
interest at the time it was distributed. Respondent, on the 
other hand, takes the position that petitioner’s cost of its 
interest in each sale, should be based upon the ‘‘book value’’ 
of said real estate as reflected on the books of Stockwood 
Investment Company at the time the properties were dis- 
tributed to petitioner. 


C. Petitioner received stock dividends on stock it held as 
Trustee. To the stock received and sold, petitioner as- 
signed a portion of the cost of the original stock in deter- 


mining gain or loss. Respondent takes the position that 
petitioner cannot assign any cost to the stock sold, and 
that the proceeds from said sale should be treated, for tax 
purposes, as fully taxable. 


D. Petitioner received certain rights on stock it held as 
Trustee. To the rights received and sold, petitioner as- 
signed a portion of the cost of the stock to said rights in 
determining the gain or loss. Respondent takes the posi- 
tion that petitioner cannot assign any cost to the stock 
rights sold, and the proceeds from said sale should be 
treated, for tax purposes, as fully taxable. 


E. Petitioner transferred certain amounts from its in- 
come account to its capital account as depreciation on real 
properties during the years of 1958, 1959 and 1960, in ac- 
cordance with the provisions of the will of Malcolm G. 
Gibbs. The amount was based upon the ‘‘market value”’ of 
the real property distributed to it by the Stockwood In- 
vestment Company at the time of distribution. Respondent 
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‘ contends that the excess of any depreciation reserve trans- 
ferred to capital over what it considered to be the proper 
amount (based on ‘‘book value’’ instead of “market 
value’) should be taxable as income to petitioner as 
Trustee. 


F. Prior to the assessment of the tax deficiencies set 

' forth hereinabove, representatives of petitioner and re- 
: spondent had numerous conferences regarding the taxes in 
‘ controversy. Although the parties were unable to agree as 
' to the application of the law involved, the parties were in 
' agreement as to the figures used to compute the tax defi- 
ciencies, and the schedules attached to Exhibit E hereto are 

| the combined work product of both petitioner and respond- 
| ent. Petitioner believes that there are no issues of fact to 
' ‘be resolved in this case and that the Court will have to rule 
‘on questions of law only. For these reasons, petitioner 
: deems it unnecessary to set forth all of the involved figures 
' and computations which were used to arrive at the defi- 


! ciency assessments set forth hereinabove. 


Wuezerors the petitioner prays that this Court may hear 
the case and grant the following relief: 


_ 1. That the Court cancel the deficiency assessments set 
' forth hereinabove and direct respondent to refund the 
amount of such deficiencies to petitioner with interest 
thereon, as provided by law. 


2. For such other relief as the Court may deem proper. 


American Security anp Trust Company 


By:/s/ Josern L. WHYTE 
Vice President and Trust Officer, Sur- 
viving Trustee under will of Mat- 
coum G. Gress, for the benefit of 
Henry Foore Gress, Jr. Petitioner 
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EXHIBIT D 


COPY 
AMERICAN SECURITY AND TRUST COMPANY 
WASHINGTON, D. C. 


September 15, 1964 


Re: Henry Foote Gibbs, Jr. #2 Tr #3573 
Your Reference: + 1827008 (58) 
+ 2726701 (59) 
+ 3470302 (60) (WRE) 
D. C. Treasurer 
Finance Office, Revenue Division 
Municipal Center 
Washington, D. C. 20001 


Dear Sir: 


Enclosed herewith please find check of this Company in 
the amount of $57,933.89 in full payment of the taxes and 
interest assessed against the above-named Trust for the 
taxable years of 1958, 1959 and 1960. 


Said taxes and interest for said years are being paid by 
this Company as Trustee under protest. 


Very truly yours, 
American SEcurRity anp Trust ComPaNy 


By /s/ Josera L. WHYTE 
Vice President and Trust Officer 
Surviving Trustee U/W of Mal- 
colm G. Gibbs for Henry Foote 
Gibbs, Jr. 
Enclosure 
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EXHIBIT E 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF GENERAL ADMINISTRATION 


Finance Office: 
Revenue Division 


Certified Mail 
Return Receipt Requested 
Reply to: 
Income and Franchise Tax Section 
Room 2034, Municipal Center 
300 Indiana Avenue, N. W. 
Washington 1, D. C. 
August 31, 1964 
Henry Foote Gibbs, Jr. #2 Trust #3573 
c/o American Security and Trust Company 
15th Street and Pennsylvania Ave., N. W. 
Washington, D. C. 
Re: # 1827008 (58), 
+ 2726701 (59) and 
+ 3470302 (60) (WRE) 


Gentlemen: 


The examination by this office of your Fiduciary Income 
Tax return(s) for the year(s) ended December 31, 1958, 
1959 and 1960, indicates that the adjustment of your tax 
liability, as shown in the accompanying Report(s) of D. C. 
Individual Income Tax Audit Changes, is warranted. 


Ir You Acres to the adjustment(s) as shown in the re- 
port(s), the enclosed form of waiver should be executed and 
forwarded to this office promptly. Action will then be taken 
as indicated on line 13 or 14 of the report(s), whichever is 
applicable. 


Ir You Do Nor Acree to the adjustment(s), you may 
file a protest with this office, within thirty (30) days from 
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the date of this letter, stating the grounds for your excep- 
tions. Careful consideration will be given to such protest 
and, if you so request, an opportunity for a hearing in this 
office will be granted to you prior to final determination. 


Should you fail to file either the enclosed waiver form or 
a written protest with this office within the thirty (30) day 
period, final determination of your tax liability will be 
made in accordance with the enclosed report(s). 


Your very truly, 


Ben A. Barsky 
Ben A. Barsky 
Supervisory Tax Auditor 
Income and Franchise Tax 
Section 
Enclosures: 
Waiver Form 
Statement(s) 
FR-181 (Rev. 8/61) 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
FINANCE OFFICE 
Revenue Division 
* * * * 
Watver or Hzarine anp Request ror IMMEDIATE 
ASSESSMENT OF Dericrency In Tax 


The hearing provided for in Section 31 of the District of 
Columbia Income Tax Act of 1939 and/or Title XII, Section 
5 of the District of Columbia Income and Franchise Tax 
Act of 1947 is hereby waived and consent is given to the 
assessment of the following deficiency or deficiencies in tax: 


Year Ended Deficiency in Tax Total 


December 31, 1958 $29,466.83 $29,466.83 
December 31, 1959 10,045.20 10,045.20 
December 31, 1960 5,131.25 5,131.25 
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The execution and filing of this waiver with the Finance 
Officer of the District of Columbia will expedite the adjust- 
ment of your tax liability as indicated in the enclosed state- 
ment(s) or report(s). It is not, however, a final closing 
agreement under Section 35 of the District of Columbia In- 
come Tax Act of 1939, or under Title XII, Section 12 of the 
District of Columbia Income and Franchise Tax Act of 
1947, and does not, therefore, preclude the assertion of a 
further deficiency in the manner provided by law should it 
subsequently be determined that additional tax is due, nor 
does it extend the statutory period of limitation for refund, 
assessment or collection of the tax. 


If the waiver is executed with respect to a year for which 
a Jory Rerury or A Husspanp anp Wire was filed, it must 
be signed by both spouses, except that one spouse may sign 
as the agent for the other. 


Signature(s) of Taxpayer(s) 
Henry Foore Gress, Jz. + 2 Trust # 3578 


Address of Taxpayer 


FR-182 (8-61) 
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‘Henry Foote Gibbs, Jr. #2 Trust #3573 c/o American Security and Trust 
' Company, 15th Street and Pennsylvania Avenue, N.W., Washington, D.C. 


Frovciary Income Tax 
(1827008) (2726701) (3470302) 
Calendar year 1958 1959 1960 


Net taxable income reported $238,254.15 $ 57,095.08 $ 50,168.73 
Additional dividend 520,403.30 19,181.70 

Depreciation disallowed 1,759.21 3,767.35 2,279.29 
Gain on sale of non-capital assets 67,174.13 177,954.82 100,345.78 


Revised net taxable income $827,590.79 $257,998.95, $152,793.80 


Revised tax $ 41,004.54 $12,524.95 $ 7,264.69 
Less: tax previously assessed 11,537.71 2,479.75 2,133.44 


Deficiency $ 29,466.83  $ 10,045.20 $ 5,131.25 


1 Distributions received in liquidation of Stockwood Investment Co. 
Trusts share of earned surplus $1,492,439.06 
Less: trusts share of capital stock 734,500.00 


Dividend $ 757,939.06 
Less: amount previously reported 237,535.76 


Additional dividend $ 520,403.30 


2 1958 1959 1960 


Depreciation claimed on return $5,179.82 8,667.25 $ 5,437.97 
Depreciation allowed (14 of 
chedule A) 3,420.61 4,899.90 3,158.68 


Depreciation disallowed $1,759.21 $ 3,767.36 $ 2,279.29 


| $Gain on sale of real property* $67,447.15 $144,427.10 $150,614.49 
p Gain on sale of other property** 545,37 90,722.80 


$67,992.52 $235,149.90 $150,614.49 
818.39 57,195.08 50,268.71 


Additional gain $67,174.13 $177,954.82 $100,345.78 


“From Schedule B. 
** From Schedule C. 


__ BRIEF FOR RESPONDENT 
ee eee eee 
IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,811 


AMERICAN SECURITY AND TRUST COMPANY, TRUSTEE 
U/W OF MALCOLM G. GIBBS £/b/o ANGELA GLORIA 
GIBBS , 


Petitioner, 
Ve 


DISTRICT OF COLUMBIA, 
Respondent. 


No. 21,812 


AMERICAN SECURITY AND TRUST COMPANY, TRUSTEE 
U/W OF MALCOLM G. GIBBS f£/b/o HENRY FOOTE GIBBS, JR. 


Petitioner, 


Ve 


DISTRICT OF COLUMBIA, 
Respondent. 


ON PETITION FOR REVIEW OF DECISIONS OF 
THE DISTRICT OF COLUMBIA TAX COURT 


Bisa CHARLES T. DUNCAN O 
United States Court of Corporation Counsel 4 D.C. 
for the Disirict of Columbia Circuit HUBERT B. PAIR 
Principal Assistant Corporation 
FILED JUN 26 1868 Conger er 
HENRY E. WIXON OK 
Assistant Corporation Counsel, D.C. 
Attorneys for Respondent 
District Building 
Washington, D.C. 20004 
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QUESTION PRESENTED 


In the view of respondent the brief for petitioner 


correctly sets forth the question presented. 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


AMERICAN SECURITY AND TRUST COMPANY, TRUSTEE 
U/W OF MALCOLM G. GIBBS £/b/o ANGELA GLORIA 
GIBBS, 


Petitioner, 
ve 
DISTRICT OF COLUMBIA, 


Respondent. 


AMERICAN SECURITY AND TRUST COMPANY, TRUSTEE 
U/W OF MALCOLM G. GIBBS £/b/o HENRY FOOTE 
GIBBS, JR., 


Petitioner, 
v. No. 21,812 


DISTRICT OF COLUMBIA, 


Respondent. 


BRIEF FOR RESPONDENT 


COUNTER-STATEMENT OF THE CASE 


Respondent accepts petitioner's statement of the | 
| 
| 


SUMMARY OF ARGUMENT | 
| 


Decisions of the Board of Tax Appeals under the 


District's 1939 income tax act holding that distributions of 


-2- 
surplus, earned by corporations prior to January 1, 1939, 
were not taxable as dividends, based as they were upon 
Lynch v. Hornby, 247 U.S. 339 (1918), were incorrectly decided. 
Even if those decisions were correct, they were concerned 
only with the 1939 Act, and have no relevance to distributions 
of surplus made by corporations following enactment of the 
District of Columbia Income and Franchise Tax Act of 1947. 
That act made taxable distributions by a corporation out of 
its earnings, profits, or surplus, whenever earned, contrary 
to the 1939 statute which did not contain in its definition 
of a dividend any reference to time. The addition of the 
words "whenever earned" clearly indicates the intention of 
the Congress to tax any distribution of corporate earnings 
made on or after the first day of January, 1947, irrespective 
of the time when the earnings were obtained. 

Federal and State court decisions have uniformly held 
that the Congress and the States may subject to tax dividends 
paid to corporate shareholders. Arguments that such distribu- 


tions, when made out of earnings of the corporation obtained 


prior to the date of enactment of the particular taxing act, 


are distributions of capital have uniformly been rejected. 


-3- 
No issue of retroactivity is, in fact, involved in this case, 


nor is the District's statute impaired by reference to any 


provision of the Constitution. Federal and State coos acts 
have consistently contained language taxing dividends in the 
same basic manner as does the District's statute. The | 
District of Columbia Tax Court was clearly correct in 


affirming the assessments of tax against petitioner. 


ARGUMENT 

The question here presented is whether, under the | 
District of Columbia Income and Franchise Tax Act of 1947, 
as amended, distributions by Stockwood Investment Company, 
Inc. made to petitioner out of its earnings, profits, ox 
surplus accumulated prior to January 1, 1939 are taxable 
to petitioner as a dividend. In support of its amirorion 
to the contrary petitioner cites three decisions of the then 


Board of Tax Appeals of the District of Columbia: Coo rv. 


District of Columbia, D.C. B.T.A. Opinion No. 61735 Himmelfarb 


v. District of Columbia, D.C. B.T.A. Opinion No. 628; and 
Harrison v. District of Columbia, D.C. B.T.A. Opinion No. 


1 \ 
644, vacated by 644-A, all involving the District's 1939 


1. Petitioner's brief pp. 4-5. 


-4- 
Income Tax Act and all to the effect that the taxpayers in 
those cases were not subject to tax on the distribution to 
them of earnings or profits of a corporation in which they 
held stock to the extent that the distribution was out of 
surplus accumulated by the corporation prior to January 1, 


1939. In Harrison, Judge Koenigsberger relied upon Lynch 


v. Hornby, 247 U.S. 339 (1918), a case arising under the 


Federal Income Tax Act of 1913, involving the liability of 
Hornby for a tax on a dividend paid to him by a corporation 
in which he was a stockholder, the source of which was the 
sale by the corporation of property which it owned or in 
which it had an interest on March 1, 1913. The 1913 Income 
Tax Act assessed against persons liable therefor a tax 

1" %* * * upon the entire net income arising or accruing from 
all sources in the preceding calendar year kk eT 
(Emphasis added.) Distinguishing the case from Lynch v. 
Turrish, 247 U.S. 221 (1918) on the ground that Turrish 
involved the liquidation of a corporation, whereas, in 
Hornby, the distribution was made by a going concern, the 
Supreme Court held Hornby liable for tax. In Turrish, the 
Court had held that when the corporation in which Turrish 


was a stockholder was liquidated, and Turrish received 
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from the surrender of his stock in dissolution twice its par 
value, he was not liable for the excess for the reason that, 
upon the sale of the corporation's assets to another sey 
immediately prior to dissolution, Turrish received only the 

amount which represented the intrinsic value of his stock in 


| 
the corporation. In the course of its opinion the Court 
| 


said: 


n x * * If increase in value of the lands 
was income, it had its particular time and 
such time must have been within the time of 
the law to be subject to the law, that is, 
it must have been after March 1, 1913. But, 
according to the fact admitted, there was 
no increase after that date and therefore no 
increase subject to the law. There was 
continuity of value, not gain or increase. 

* * * ™ 247 U.S. 229. 


Petitioner contends that it is not clear that by the 
inclusion of the words "whenever earned" in the definition 
of the word "dividend" in the 1947 Act, Congress intended 
that dividends out of earnings, profits or surplus obtained 
prior to 1939 should be taxed. Certainly, the words 


"whenever earned" must be given their ordinary meaning; 


otherwise, they are of no significance whatever. Indeed, 
| 

the contention made by petitioner concerning pre-1939 earnings 
I 


could be made as to pre-1947 earnings, for the 1947 Act repealed 
| 


-6- 
the 1939 Act. The emphasis which the taxpayer places upon the 
year 1939 does not seem to respondent to have any relevance 
to the taxability of a dividend under the 1947 Act. 

Pursuant to Pollock v. Farmers' Loan & Trust Co., 
157 U.S. 429 (1895), prior to the adoption of the Sixteenth 
Amendment to the Constitution the Congress was without 
authority (at least it's authority was decidedly unclear) to 
impose a tax upon income from personal property without 
apportioning the tax among the States according to population. 
But the considerations which motivated the Congress to 
exclude from federal tax pre-1913 income were not present 
when the District's 1939 income tax act was adopted; there 
was no constitutional impediment in respect of the District 
of Columbia, such as existed in connection with the imposition 
of a National income tax. Thus, it would appear that the 
decisions of the Board of Tax Appeals in Cooper, Himmelfarb 
and Harrison, supra, are of doubtful validity, particularly 
in their reliance upon Lynch v. Hornby, supra- 


It was established in Lynch v. Hornby, supra, and in 


Welch v. Henry, 305 U.S. 134 (1938), that dividends received by 


a taxpayer from a corporation in which he holds stock are 


taxable. As was said in Welch: 
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n * * * It cannot be doubted that the 

receipt of dividends from a corporation 

is an event which may constitutionally be 

taxed either with or without deductions, 

(citations omitted) even though the corporate 

income which is their source has also been 

taxed. * * * " 305 U.S. 143. 
And in Welch, the Court rejected an argument that the 
Wisconsin tax there involved was unlawful because it was 
retroactive. 

Although, in holding that the receipt of pre-January 1, 
1939 surplus of a liquidating corporation was not taxab 
to the recipient, Judge Koenigsberger apparently was of 
view that Lynch v. Turrish was controlling because he vi 
that case as establishing the premise that the income 
derived by a corporation prior to the enactment for the 
District of the 1939 Income Tax Act represented capital 
the corporation, Lynch v. Hornby does not appear to support 

| 

| 


that premise. As was said in Hornby: 


"In the more recent Income Tax Acts, 
provisions have been inserted for the 
purpose of excluding from the effect of 
the tax any dividends declared out of 
earnings or profits that Sccrued prior 
to March 1, 1913. * * *" 
| 


a 
2. And in connection with the reliance of petitioner upon 


Southern Pacific Company v. Lowe, 247 U.S. 330 (1918) 
(Pet.'s Br. p. 12), see Peabody v. Eisner, 247 U.S.| 347, 
349 (1918) in which the Court discusses the reasons for 


its decision in Southern Pacific Company. 
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Said the court, this change was " * * * a concession 
to the equity of stockholders granted in the 1916 Act * * * " 
Commenting upon Turrish, the Supreme Court of Oregon, in 
Kelly v- Galloway, 156 Ore. 301, 66 P.2d 272, 275 (1937), said: 


" * * * In holding that Turrish's 
receipts from this transaction were non- 
taxable, the court regarded the transaction, 
not as the receipt of a dividend by Turrish, 
but as a sale of his stock. * * * " 
(Emphasis supplied. ) 


In U.S. v. Safety Car Heating Company, 297 U.S. 88 (1936), 
the Court, speaking of the Federal Taxing Acts, said: 


" * * * Thus, Congress has now provided 
(see, e.g., Revenue Act of 1916, c. 463, 
§ 2 (a), 39 Stat. 756, 757; Revenue Act of 
1921, c. 135, § 201, 42 Stat. 224, 2283 
Revenue Act of 1926, c. 27, § 201, 44 Stat. 
9, 10) that dividends may be distributed 
exempt from the tax to the extent that they 
are made out of earnings or profits accumulated 
before March 1, 1913. The exemption is ‘a 
concession to the equity of stockholders' 
(Lynch v. Hornby, 247 U.S. 339, 346; Helvering 
v. Canfield, 291 U.S. 163, 167), and had no 
existence under the pioneer statute, the Act 
of 1913, a dividend, irrespective of its 
source, being then taxable altogether. Lynch 


v. Hornby, supra. * * * " 
And of considerable importance is Helvering v- 


Canfield, 291 U.S. 163 (1934), where the following appears: 
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"The argument that the surplus of March 1, 
1913, constituted capital is unavailing. We 
are not here concerned with capital in the 
sense of fixed or paid-in capital, which is 
not to be impaired, or with the restoration 
of such capital where there has been impair- 
ment. No case of impairment of capital 
is presented. We are dealing with a distribu- 
tion of accumulated profits. Nor is it 
important that the accumulated profits as they 
stood on March 1, 1913, constituted capital 
of the company as distinguished from the 
gains or income which the company subsequently 
realized. When a corporation continued in 
business after March 1, 1913, the dividends 
it later declared and paid to its stockholders, 
whether out of current earnings or from profits 
accumulated prior to that date, constituted 
income to the stockholders, and not capital, 
and were taxable as income if the Congress 
saw fit to impose the tax. Lynch v. Hornby, 
247 U.S. 339, 62 L. ed. 1149, 38 S. Ct. 543. 
The provision of the Act of Congress under 
consideration was a ‘concession to the equity 
of stockholders' with respect to receipts 
as to which they had no constitutional immunity. 
There is no question here of the receipt of 
‘capital.' " (Emphasis supplied; Footnotes 
omitted. ) 


From a reading of the cases following Lynch v. furrish, 
it would appear that that decision was based upon the | 


particular facts there presented; not upon the absence of 
| 
| 


authority in the Congress to impose a tax upon the receipt 


by Turrish of earnings of the corporation in which he held 


stock and which earnings had been obtained prior to 1913. 


Certainly, it is clear in the instant case that if the | 
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amounts received by petitioner from Stockwood Investment 
Company are taxable as a dividend, the fact that the earnings 
distributed were obtained prior to January 1, 1939 is 
immaterial. The Federal courts and numerous state courts 
have so held. See for State cases Follett v. Commissioner 
of Corporations and Taxation, 267 Mass. 115, 166 N.E. 575 
(1929); Lapham v. Tax Commissioner, 244 Mass. 40, 138 N.E. 


708 (1923); Tax Commissioner v. Putnam, 227 Mass. 522, 116 


N.E. 904 (1917); Kelly v. Galloway, supra; Martin v. State 


Board of Assessment and Review, 225 Iowa 1319, 283 N.W. 418 
(1939); West v. Wisconsin Tax Commission, 207 Wis. 557, 

242 N.W- 165 (1932); Van Dyke v. City of Milwaukee, 159 Wis. 
460, 146 N.W. 812 (1914). 

Follett v. Commissioner of Corporations and Taxation, 
supra, is particularly applicable in that it involved the 
legality, under a Massachusetts taxing statute, of the 
imposition of a tax upon a liquidating dividend paid by a 
corporation out of its earnings accrued both prior and 
after the enactment of the Massachusetts Taxing Act. The 
entire dividend was held to be taxable, although the Taxing 


Act was enacted in 1916 and liquidation occurred in 1925. 


Although the case does not refer to the fact that the 
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Taxing Act was enacted in 1916, this fact can be ascertained 
by reference to Tax Commissioner v. Putnam, supra. See also 
the annotation to Follett in 65 A.L.R. at 148. 

In its opinion (J.A. 10-11) the Tax Court quoted eon 
Follett v. Commissioner, supra, in which reference is mide 
to Tax Commissioner v. Putnam, supra, and Lanning v. Tax 
Commissioner, 247 Mass. 496, 142 N.E. 829 (1924). Although 
petitioner apparently does not consider Tax Commissioner Vv. 


Putnam, supra, of importance, one of the questions upon which 


the Court's decision was unanimous was whether a cash dividend 


declared and paid after the taxing statute took effect, out 


of profits earned before it was enacted, was taxable as| 


income. As the Court in its opinion said: 


" * * * The extra cash dividend was declared 
out of surplus earnings which had accumulated 
during 23 years previous to March 1, 1913. 
Although it was large and had been accumulating 
for a long time, it was not the less a cash 
dividend. It came to the shareholder as his 
individual property for the first time when 
declared and paid in 1916. It was not in 
substance or effect a distribution of capital. 
** * ™ 116 N.E. 912. 


The reference by petitioner (Pet.'s Br. p. 10) to 
| 

absence in Putnam of a question of statutory interpretation 
| 

of constitutionality is explained by this quotation from the 
| 


Court's opinion: 
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" * * * Therefore no question either of 
statute interpretation or constitutionality 
is raised in the cases at bar as to an 
attempt to tax gains on the value of property, 
which have not been realized by sale and 
which would be known in common speech as 

mere paper profits, and nothing to that 

point is here decided." 116 N.E. 909. 


The point in Lanning v. Tax Commissioner, supra, was 
that a stock dividend voted by the paying corporation before 
the year 1916, payable to and received by taxpayer in January 
of the year 1916, which was prior to the enactment of the 
income tax law on May 26, 1916, was held to be subject to tax. 


The statute provided that the tax was first to be levied in 


the year 1917 on all income received by the taxpayer during 


the preceding calendar year. The contention of retroactivity 
was thus rejected. So far as counsel for the District are 
aware it has never been suggested that Congress when it 
enacts a new federal income tax act may not subject to tax 
as a dividend distributed earnings of a corporation obtained 
prior to the time of the enactment. The status of District 
law can hardly be different. 

Contrary to the argument on behalf of the taxpayers 
in this case retroactivity is not involved. The income of the 


distributing corporation is not being taxed; the tax is upon 
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a dividend received by a stockholder, since he is not entitled 
to the earnings of the corporation until they are made 
available to him in the form of a dividend, as defined by 


the District's statute. On the issue of retroactivity 


petitioner places-major reliance upon People ex rel Beck ; 
v. Graves, 280 N.Y. 405, 21 N.E.2d 371 (1939). and Lacidem 
Realty Corp. v. Graves, 288 N.Y. 354, 43 N.E.2d 440 (1942). 
Both of these cases involved the imposition of a tax on 
income obtained in years prior to the time of enactment] of 


the taxing laws. In People ex rel Beck, by a 1935 enactment, 


| 
income received by the taxpayers in 1930, 1931, and 1938 was 
subjected to tax. In Lacidem Realty Corp. the tax was made 


retroactive from 1941 to 1937. In both cases income not 


previously subject to tax was retroactively taxed. The later 
| 


case of Comptroller of Treasury v. Glen L. Martin Company, 
216 Md. 235, 140 A.2d 288 (1958) cited by petitioner is of 
the same category as the New York cases for, as the Court of 
Appeals of Maryland said, that case involved an imposition 
by a 1957 taxing act of a tax on transactions completed) long 
before its enactment, as long as ten years. Here, Nomen 


the taxable event was the receipt by the District taxpayers of 
| 


| 
dividends. The taxing statute had been in effect for some 
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years when the dividends were received. Clearly, cases 
relied upon to support the contention that the District's 


statute is retroactive are distinguishable upon the facts. 


CONCLUSION 
It is respectfully submitted that the decisions of 


the District of Columbia Tax Court affirming the assessments 


of tax against petitioner were correct and should be sustained. 
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